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B. F. GOODRICH CO,

PRICES.

5. & J Tires. Pair - 1 - £1000
No. 999 Anti-Caetus, Pair - = - 8 00
No. Y99 R()ildﬁff_‘-!'. I',&il' - - - 12 00
Palmer 'l‘it‘es, P‘dil‘ - - N = 10 OO
No. 19 Anti-Cactus, Pair - - 5 11.00
No. 19 Roadster, Pair - - - ! 7 00
M. & W. Pattern, Pair - - - - 7.00

ik YOUR DEALERS FOR
Goodrich Tires

| insist that von get them.

. We are distributors
ud supp!y the trade.

hid Cholera, I11-Health and disease by using
wr Self-Cleansing and Revesible Water Filter

THOUSANDS OF PEOPLE BUY THESE
FILTERS YEAR AFTER YEAR.

puts new life into the water and removes all germs
i other impurities.

- 10D CLEANSE FILTER—Reverse end: attach again
B faucet, let water flow freely to wash out mud and
ther impurities, and in a few seconds if is again ready

%

THE PACIFIC COMMERCIAL ADVERTISER: HONOLULU,

Vault Linings
and Doors,

Special Steel Lined
Safes,

Skeleton and House
Safes,

Architectoral Steel
and Iron Work for
Jail and Prison
Structures.

A careful examination will show the Highest
Grade Burglar and Fire-Proof Construction the %

world over 1s Diebold Workmanship

COLUMBIA

Graphophones

Records and
Blanks

Just received a large shipment of New Music

Blue and the Gray,
Goo Goo Eyes,

A
PRICE 4octs. Call in and Hear Them.

MARCH 12,

1901. : 11

AGCGENCY

Diebold Safe & Lock Company.

BURGLAR AND FIRE-PROOF CON -

PHICES ARE CHEAPEST.

Diebold Duplex

g Automatics,
Express Messenger
Boxes,

Combination and
Key Locks,
Anti-Dyramite
Devices,

Cut-Off Spindles
and Special
Attachments.

RUCTION
LET US QUOTE YOU PRICES:

FOR THE SECURITY OFFERED OUR

Metal Office
Furniture

VAULT FITTINGS AND GENERAL
OFFICE DEVICES. . . .

&%

We are the agents for and are prepaved to make
estimates and quote prices on all kinds of metal of-
fice fixtures and devices. '

These devices are all constructed of the finest se-
lected stock, pickled and cold rolled steel, finished in
an elegant and ornate manner, hand rubbed enamel
of any desiréd eolor. -

This furniture is rapidly replacing wood for Goy-
~ — ernment Records. Banks, and General Office use.
Among the points of superiority are Security from
Fire and consequent protection of papers and doncu-
ments. Saving in space as compared with wood devi-
ces. Impervious to weather changes (no warped or
stuck drawers.) Proof against INSECT RAVAGES.
While abso utaly any style of device or fixture is

Night Lamps,

A2tasser and many others,

Hot Stuff Patrol,
Honolulu Cake Walk,

Bicycle Lamps

Packet Flash

» COUNTERS, ETC.

'- and Novelties

manufactnred  Among these in more common use

are,
e

SLIDING SHEL\ EES. LEGAL DOCUMENT

CARD INDEX FILING
CASES,
LETTER FILING CASES.

BOOK STALLS AND

FILES.

VAULT OMNIBUSSES.

BOOK CASES.

DESKS, TABLES,
MAP CASES.

D>

Lights
Let us Submit You Estimates.

Pearson & Potter Company, Ltd.

926 FORT STREET.

TEL. MAIN 784.

IN THE SUPREME COURT OF THE TERRITORY OF
HAWAIL

Decemper Tery, 1900,

M. G SILVA ». CHARLES S. DESKY, doing business as
BRUCE WARING & COMPANY.

Kxceprions rrom Cigcvir Courr, Frst Crrevrr,

Seasmrrren DeceMeeEr 31, 1900, Decipep Maron 6, 1901.

Preaw, 1., Garsratrn, J., Axp Lorrix ANDREWS, ISQUIRE, OF

ik DBAR, 1y PLACE OF PERRY, J., DISQUALIFIED.

iction for dam=ges for breach of contract of sale of real estate may
be maintained on a written instrument signed only by the party
sought to-be charged,

he neceseity of tender by one © the parties to an executory contract
{s waived where prior to default on his part the other party 1o
the contract places it beyon his power to perform.

OPINION OF THE COURT BY GALBRAITH, J.
IMie action was for damages for breach of contract. Tt is
zed that the plaintiff agreed to purchase of the defendant
s certain lots at Puueo, Hilo, Island of Hawaii, for four
Wred dollars etch and that $150.00 of the purchase price
paid at time of entering into said contract and at the same
defendant exeented and delivered to the plaintiff a certain

Tment in writing in words and figures following to wit:

Honoluln, August 25, 1896.
Reccived from M. (5. Silva the sum of one hundred and fifty

ilars being a preliminary payment to secure lots 11, 12, 13 in
k 2 of the land known as Puneo, situated in Hilo, Hawaii,
I, 1., and lately sold by the Tilo Sugar Company to Brace
Waring & Co,
dred dollars,  This deposit binds the vendors only as fol-

L]

the purchase price for said three lots being twelve

Possession of land not to be given until the same 1s sur-

vedd whieh shall not be later than March 1st 1897 when agree-

t of sale will be 2xecuted for balance of purchase money of
thonsand dollars pabable in ¢ix and twelve month with eight

Jer cent. interest from March 1st 1897 to be paid as follows:—
the further snm of two hundred and fifty dollars on delivery of
s1id agreement of sale: four hundred dellars on Aungust 1st
1397, and the balance of four hundred dollars on February 1st
for the above described lots will
Vendors do not bind themselves to the size of lots
¥hich are shown on a map of said land now in the office of Bruce

Waring & ("o, in Tonoluln and F. M. Wakefield, in Hilo.
Bruce Waring & Co.”

(598 when a “'zlt'r:llli.\"n(“‘d

Lo oyen.

That without notice to the plaintiff or any attempt to P"f":m
the contract with him, defendant sold said lots to other paries

|

——— e

for five hundred dollars cach or for three hundred dollars more
than the price plaintiff was to pay for them.

The defendant in his answer pleads the general issue and gives
notice that he “intends to rely on the defense of rvelease.” A
trial was had to a jury and s verdict returned for the plaintiff for
$486.00, this being for the $150.00 paid and for the $300, the
advance in the price at which the lots were sold and interest
thereon from commencement of suit to date of judgment at the
rate of 6% per annum.

The defendant comes up on exceptions,

The first iz to the following question asked of the plaintitf
“State whether or not you agreed to purchase from Mr. Desky
certain lots of land in Puueo, Hilo#’: and the second is to the
overruling defendant’s objection to the admission in evidence
of the written instrument above guoted. "The guestion was a
proper one and the writing was competest and relevant and
properly admitted.

At the close of plaintiff’s case the defendaut moved for a non-
suit on the ground “that the evidence showed that the contract
entered into between the parties was unilateral and that the
plaintiff was not bound by it and has done nothing since the
making of the contract by which he became bound thereby.”

This motion was denied and exception taken.

We think that the motion was properly denied.  The question
presented by the motion was not as suggested by counsel for de
fendant, whether the contract made between the plaintiff and
defendant was bilateral or unilateral but was it such a contract,
or the memorandum thereof, as bound the defendant, the party
Rl'lll;!ltt to be t‘ilatl'{_‘,‘t-i].

It is further uiljl't'h-il that at the eclose of the evidence the
conrt instructed the jury in part as follows: 1 charge you that
vou must find the following as faets: That on Augnst 25t
1896, the defendant agreed to sell to the plaintiff three lots in
question for the price of $1200.00 upon the terms as to pavment
stated in the instrument on file; that at that time plaintiff paid
Desky $150.00 on account of the purchase price of the lots and
therefore 1 have said it is an agreement of sale and not an op-
tion that was given in August, 1896, by the defendant to the
plaintiff ; further that the defendant has committed a breach of
the agreement unless von find that there was a surrender or re-
lease by the plaintiff.” .

This instruction it seems correctly constrnes the writing as
understomd by the parties at the time of its execution. Both
plaintiff and defendant testify that the defendant agreed to sell
the lots and plaintiff agreed to buy them at the price and on
terms set out in the writing signed by the defendant. Althongh
the latter part of the instruction is not a full statement of the
law, it possibly is as full a statement as was required nnder the
issne presented by the pleadings and the evidence.

The instruction as to the measure of damages was a correct

-

statement of the law as applied to this case.
While the instructions requested by the defendant and refused

by the court were, we think, in the main, correet as abstract

propositions of law, they were not in harmony with the issue or

the evidence and were properly refused.

" The court in construing the written instrument properly held

that the $150.00, receipt of which is acknowledged therein, was
not paid for the privilege of “exercising the right to accept” the
lots when offered at a later date but was a part performance om
his part and a pavment on the purchase price.

Whether this writing signed only by the defendant was a
unilateral or a bilateral contract does not seem to be important
or material to determine since it is signed by the party sought
to be charged and that is sufficient for this controversy under
the rule announced by the Supreme Court of the Republie of
Hawaii, in People’s 1. & R. Co. v. Haw. Electric Co., 9 Haw.
135. The same rule was announeed and followed by the Su-
preme Court of California in an action on a written instrument

similar to that involved in this case. Dennis r. l‘"fi"f“‘-“'-"Ffl'!’if’f',

26 Pac. Rep. 1070,

It seems that the question, whether under the contract as a
condition precedent to bringing his action the duty was not in-
enumbent on plaintiff to tender the $250.; due on the completion
of survey and demand the further agreement of sale mentioned
in the writing of August 25th 1896, is answered by the asser-
rion that the defeadant notified him that the lots would not be
curveved by Mareh 1st and that he would be notified when they

were surveved and that the next notice he had from the de-

fendant was that the lots had been sold to other parties and that
as the defendant had placed it ont of his power to perform the
contract a tender ou hehalf of plaintiff was thereby rendered

nseless and unnecessary.  The defendant seems to have relied

whollv on the defense of release. The questions of fact, in-

volved in these respeetive issnes were properly submitted to the

jury for determination.  The jury found for the plaintifi. In

order to do this it was necessary for them to find in favor of his
contention of the facts and against those of the defendant.

The exceptions are overruled.

Robertson & Wilder for plaintiff.

Kinney, Ballow & MeClanahan and H. . Bigelowe for de-

fendant. . Lu

WILL SUCCEED
THE COLEMANS

The withdrawal of Mr. and Mrs. H. | the Young Men's Christian Association
F. Coleman from their active Chris-|for the rest of the year aﬂig-}negﬂ.l se::-
is searle § & las ay | retary, is a New Englander; orn in
n.‘m work in Honolulu the last of May Conneeticut In 1867, educated in the
will be regretted by very large circles | schools of New Haven and at “"illiston
of friends, and their places are not | Seminary. As president of th,_.d}_ 1;111 C.
sasy to fi "he directors the Youn A. at the seminary, he attended college
. ;_.c.) tc .nlz.. "Ill‘ll‘ldl!'LL'[Otﬁ- of th o g,‘!’. M. C. A. conventions and summer
Women'’s Christian Assoctation con- schools at Mount Hermon and Nort'h-
sidered only one candidate, and Were | fiold. where he became familiar rw“h
unanimous in the choive of Mrs, Edith | Y. M. C. A. work and workers. .:nhﬂ-r

oW : : one « . s« | he was librarian of the Boston ),
A. Brown, who “'.19 one of th»_‘ladns_“- A until he ‘noved into & suburb,
most interested in the formation of | hore he helped to start the Melrose
the association, and one of the board Y M. C. A, i - =
iree 3 owWn is @ tiv r Mr. Brown then had a few years o
u‘{_:hrntur.s.. .\{.r.u. n:n'“n is f;na Ve o D teor, which  wih 1
Clinton, New York, where she St_Udle"l'\-aluahlo to him in this work. Feeling
and taught in Houghton Semmary.:m,. need of more special training for
and later Raught in Philadelphia, Los | religious work, he !rjrok a two years
~Etar - course at the Bible Normal College, in
Angeles, Salt Lake Civy _:md Chicago. Springfield, Mass. On graduating he
In the latter city she was later em- | .o oajled to assisy in the work of
ploved by the Young People's Sociely | the O!d South Church of “'orcest;;, a
¥ wshvtarian Chureh as church of over a thousand members,
ft u?e ety P”. ’ Aftsr b ing | from which church he was ealled to do
e olly missiopary,, Sesef o ‘.a similar work at Central Union. Hils
a New Hnglander she became well . qignation there will take effect April
known among the Congregational 1st, giving him time for a vaeation,
voung peoplea of Massachusetts as an/and for study and practies before as-
snthusiastic speaker on missionary suming the reins, the last ef May.

f

toples, especially after taking a trip
||hruugh the Sputhern States, visiting
the schools of the American Missiofi-
arv Association, by whom she was em-
ployed to speak in the cities angd towns
of Massachusetts.
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